Die Zur-Verfigung-Stellung dieses Muster-
Konsortialvertrages entbindet den Verwender nicht
von einer rechtlichen Prifung. Die Verwendung die-
ses Musters erfolgt auf eigenes Risiko.

Die Team-Mitglieder Gbernehmen hierflr keine Haf-
tung

CONSORTIU

The Working-group provides this model Consortium
Agreement as a draft without assuming any warranty
or responsibility. The use of the text in total or in part
takes place on the users own risk and does not re-
lease users from legal examination to cover their in-
terests and protect their rights.

M AGREEMENT

FOR INTEGRATED PROJECTS IN THE FP 6

Version 4.0.7

Gemeinschaft

v,

HELMHOLTZ
GEMEINSCHAFT

Bundesm

G

Hermann von Helmholtz-

Deutscher Forschungszentren e.V.

inisterium

fiir Bildung

und Forschung

]
Koordinierungsstelle EG der
Wissenschaftsorganisationen

‘TuTech

Deutsches Zentrum
DLR fiir Luft- und Raumfahrt e V.

Fraunhofer Gesellschaft

D

Deutscher
Industrie- und Handelskammertag

EU-Hochschulbiiro
Hannover/ Hildesheim

Hannover [ Hildesheim

EU-Hochschulbir

=]

1/39



Change Records

Version Date Change Author
1.0 24. Jan. 2003 | Original Version
1.0.1 30. Jan. 2003 | Correction of Logos on Cover Sheet Addi-
tion of page with change records
1.0.2 20. Feb. 2003 | Section 8.2 Correction of limit of liability
1.0.3 10. Mar. 2003 | Section 5.2.7 Change of time for Kick-off
1.04 19 May 2003 | With reference to changes in Annex Il
Exemption of Public Entities from Liability
Reserve (Section 6.2)
2.0 27 June 2003 Sections 6.2 and 10.3.3.2 optional
Deletion of 12.4
21 10 July 2003 Sections 6.2 and 6.3
Section 12.2 new, editorial corrections
2.2 21 July 2003 Section 12., editorial corrections
3.0 11 Aug. 2003 Corrections and changes resulting from
first negotiations
4.0 13 Oct. 2003 Editorial adaptation between the three in-
struments.
4.0.1 22 Nov. 2003 Editorial changes and corrections
4.0.2 02 Dec. 2003 Editorial changes and rearrangement of
Section 10
4.0.3 15 Jan. 2004 Editorial changes and rearrangement of
Section 10
4.04 26. Jan. 2004 Editorial changes and references
4.0.5 26 Mai 2004 Editorial Changes
in Sections 8.2.1 and 12
4.0.6 01 July 2006 Revision due to experiences from FP 6
4.0.7 25 July 2006 Revision due to experiences from FP 6

2/39




References:

1.

Contract (core-contract_en-031023.pdf),
approved by the Commission on 23 October 2003.
Decision C (2003)3834 dated 23.10.03

Contract, Annex |,
Implementation Plan (Description of Work);
(to be proposed and accepted by the Commission),

Contract, Annex Il, General Conditions,
(annex-ii-general-conditions_en.pdf)

approved by the Commission on 23 October 2003,
Decision C (2003)3834 dated 23.10.03

Contract, Annex lll, Integrated Projects
approved by the Commission on 23 October 2003,
Decision C (2003)3834 dated 23.10.03

Contract, Annex IV - Form A -

consent of contractors to accede to the contract,
approved by the Commission on 23 October 2003,
Decision C (2003)3834 dated 23.10.03

Contract, Annex V — Form B -

accession of new legal entities to the contract,
approved by the Commission on 23 October 2003,
Decision C (2003)3834 dated 23.10.03

Contract, Annex VI —

Form C - financial statement per instrument,
approved by the Commission on 23 October 2003,
Decision C(2003)3834 dated 23.10.03

3/39



List of Contents

R O BN C S . ittt iiiiiieeiiieiiiiiiiiisiiititisssssesssestssseststsssssssssssssssssssssssssssssersrisisieiiiisersieess 3
L ST O GO M NS ittt ittt iiiet ittt et eetee s teteee e eeeeet e eeeees e eeees e eeeee e eeeee e eees e eeee et eaeees s tesssasseeeeeseasaerenssaaes 4
SECTION L DO NIt O S it eutut ittt it ittt i e e i e et eet s iteeeseset e eeteestesessetesesseesssas e teeesssessssseeesereeeessssanssess 8
1.1 Contract Definitions &+« v v o v o vt it e it it e e e e e e e e et et e e teaatata et et 8
1.2 Additional Definitions & v o v v v v et et e e e e e e e e e e e e e e eaeeeeaaaaa 8
1.3 Further Understandings . . v o v v i v oo it e e it e e e e et e e et et e e e e et ae e 9
Section 2: Purpose, Nature and Duration of the AQreement .. ... .......eeeeeereeererererirererererereeeeeeeees 10
A I VT o Yo TT Y 10
2.2 Nature of the Agreement . . . .o vt v i i i it e ettt e e st s st e st s e s e s ssasaseseassnsass 10
PG T ¥ - 11T o 10
Section 3: Project Organisation and Management StrUCTUNE .....u.u.uerererererersrersrererseersiseeieeseeeeens 10
3.1 General STrUCTUIE & v v vttt et e et e e et et e e et e e e e a e e e e e e as et enneanns 10
3.2 The Parties’ Representatives . . v o v o vt v it e it et e et e e e e e e et e e e e e e e 11
3.3 European Commission Representative . . v o v v v v o v ettt it it et e e et e e e e e et a e 11
Section 4: Responsibilities Of aCh Party ... ..iiiiiiiuuui i s s e e i iiieeessieeiieeereeaeieeeeess 11
4.1 General Responsibilities . . v v vt v i v it e it i e e et e e e et e et a et et e et e 11
4.2 Responsibilities towards the Co-ordinator and the Project Co-ordination Committee . . . .. ........ 11
4.3 Obligations of the Parties towards each other . . . .. v oottt i ittt ettt ettt i et e e eeennan 11
Section 5: ResponsSibilitieS and AU OIITY Luuuuuusueeesssseeessetsesserstersesresersrerererersesseeeseesseeeseeseaeseaneees 12
5.1 Establishment of the Implementation Plan. . . . v v i ittt i ettt et it e ettt e ta e aeensaeans 12
5.2 The General ASSEMDIY . v o v v vt e it it e e st e e e aa t e e st s s s s s s s naesssasasnsensas 12
5.2.1 ReSPONSTDT 1Tty & v vttt it ettt et et et e e e et e et e et e et 12
IV LYok B3 o) o F- 12
5.2.3 General Assembly MeetiNgsS . .. uuut e e e ese e esenseeneenneeaseas 13

5.3 Project Co-ordination Committee . . v v v v ittt it it e e et e e e e et 14
I P A (Y o Lo T K 1 o B o N T 14
D A b <Yk B3 Lo s 15
5.3.3 Relation to the General AsSSembly . ... iuuuiuneenneenneenneansonnsanesas 15
I I S o= U 1= e 15
5.3.5 MEEEINGS o vt ettt et et e e e e e e e e e e e e e e e e e e ettt 15
5.3.7 Minutes Of MeeTINGS .+ v v i v vttt ettt ettt e e ettt e e ettt taeeeeeennns 16

Lo N o R o e |1 7= (o 16
5.4.1 Responsibilities of the Co-0ordinator .........eueeeeeeenenneenneanenas 16
5.4.2 No power of Representation ... .iueueeeieeueaneeseeeeeeaseanesnssanesas 16
5.4.3 Submitting Deliverables ... ie et et eeaeeneeeaseaeeanssanesas 16
5.4.4 Specific Authorisation of the Co-ordinator ..........eeueeeeennennenas 16
SECHION B: COSES = PaY M BN S i ituititttitttttttteeetetet ettt eeeteeseeeeestetsee ettt sbsbsssbsssssesssssssbsensnreees 17
6.1 General PrinCiPlesS & v v v o v et et et et et e e e e e e e e et e e et ee ettt 17
ST =1 14 1=Y 01T 17
6.3 Common Liability Reserve (optional) ..........euuuiuuumuuennuunnuuennennnn.. 17
6.4 Financial planning and reporting data . . . . v o v v vt i it it e e e e et a et eea e 18
SECHION 7. CONTIOENMEIAIITY L.ttt ittt e ittt eeeeet s se sttt eeeeetesseeeesssetesassteeesstaeessteeeesssteresssteeeeessseres 18
A I T To] o) = 18
FAVAL® o) [To =1 iTo) 1< T 18
7.3 Communication of Information . . . .o v it u i ittt it e e e e e e e e e et aaeae e 19
7.4 Confidentiality towards third parties . . .. ..o v e vt it ittt et ettt ettt e 19

4/39



S CTIO N 8. Ll Al it S ettt ittt iiie et iiiet ittt e eetet e teeeee s eeeses e eeee st eeeeeeseteee e etese s saeessateseneasareesssseresssres 19

8.1 Liability of the Parties towardseachother . . .. ... v vt i ittt ettt e e e i iaannn. 19
LIl [aTe (=Y a a1 1i[o7=1 (o) o NP 20
8.2.1 Indemnification in the event of claims between the Parties, without
CommiSSTON ClaATMS o v u it et i e e e e e et et e e et e e e e et e e e et e et e e, 20
8.2.2 Indemnification by the Defaulting Party in the event of claims from the
COMMTSSTON o v e et e e et e e e e e e e e et et e et e e e e e et e e et et e et et ae e, 20
8.2.3 Indemnification from the Common Liability Reserve (optional, if Section
6.3 will be applied) ittt e 20
8.3 Liability towards Third PartieS . .+ v v v o v o ittt ettt et e e e e et e et e e et et e e tensennass 21
L I I 1o I =T 1Y 21
8.5 Defaults and ReMEdiesS . v v v v i v i e it it e it e et a e e e et e et et e e et a e 21
8.5.1 PrinCiPleS v v v it it i et et et et e et et et e ettt 21
8.5.2 Procedures and CONSEQUENCES . v v v vt ittt et et et e e e e et a et eesennennns 21
SECHION O: FOICE MA U @ e uuuue it i ieeees e s s e st et esessssessss s etsesssseessstessssssestsstesessesssssssstaseseeeezntanes 22
Section 10: Intellectual Property RigNtS Luu.u..iiiiiiiiiii i s s e e i i ieieesiseeesesiieereeeserenieeeeess 22
10.1 General ProViSiONS . . v v o v o v u e ot e e e ot e e st s s st st s e s a s asasenenseaennnns 22
10.2 Protection of KNnOWIedde .« o v o v o vt ittt e et e e e e e e e e e et e e aaea.. 22
10.2.1 J0TNt TNVENETON &ttt it it ittt et e e et e e e et s s s s as s o ae o nassassnnssnnsanns 22
10.2.2 Application for a Patent ... ... iuuuieet e enneeneeeneesaeennesenaeanas 23
10.3 Exclusion of Access-rights to Pre-existing KNOW-NOW .« « « v v o v ettt v e v ettt i et s tetaianenas 23
10.4 ACCESS-TIONES & v o v vt it e e e e e a e e e e e a e a t e e st s a e et et a e et et e e e e 23
10.4.1General PrinCiplesS v v i i i e e e ettt et et et e e e e et ae et 23
10.4.2 Access-rights for carrying out the Project ........uuuuuuuuuuuuunenn. 24
10.4.3 ACcess-rights fOr USe v uuu it ue et s ee s aeeeeeennessennnnnsens 24
10.4.4 Access-rights for using Knowledge in subsequent Research Activities .24
10.4.5 Access-rights for Affiliates .. ..u.ieiieii e eeneeneeeeeeenseneennesans 25
10.4.6 Access-rights for Parties joining or leaving the Project ............ 25
10.4.7 Access-rights for Third Parties . ... ieuieneeeeeeeeeneeeneennesans 26
10.4.8 Specific Provisions for Access-rights to Software ..........oieueuuunn 26
SO ON . SEANM AN O S . titttititittttteeteteeeeeeeeeeeeeeee ettt sttt sbsbsbsbsbsbsbsbsrsbnbeees 26
Section 12: Publications, Press Releases and Reports to the Commission ..........coeeee.... 26
12.1 Publications of own KNOWIEAOE & v v v v vt ittt e et et e e e e et et e et e e e 26
P o e Y Ys [V | N 26
12.3 Disclaimer and marking of confidential information provided to the Commission . . . .. ........ 27
12.4 Publication to qualifyforadegree . . . v v v v v it i it i e et e e 27
Section 13: NO PartnerShiD OF AG N CY iiiiiiiiiiiittieteeeeeeeeseeeeessesseessessssesssssstsssssssssssssssssssssssssssessssenes 27
SECTION L. A S S O N B ettt ittt ietet i e ittt e eetet s eeeee s eeesee s esee et eeesesssesees e tese s easessaessssnsaseesasearesnnsres 27
Section 15: AcCesSSion and TermMiNatioN coiuiuuu. i iii ettt e e e siieeetesseseesrresessesiaerrrersssnieeerereesrenanns 28
15.1 Accession t0 the CONtraCt . v v v o v i v o e e e e e e et e s e et s e s e s s s sasenessnasasnns 28
15.2 Rules for Termination . ... v v v i it it ettt e it et et et et et e et e et 28
15.3 Termination by the ComMmMISSION . & v vt v o ettt e it e et et e e et st et s o st s e e s enaeanans 28
15.4 Termination due to Bankruptcy or Liquidation . . .. ... .. u vt v it it n st et s e eeeneneneenaenns 28
15.5 Continuance of Regulations . . . o v v vt ittt e e et et e e e e et a e 28
15.6 Continuance of SUDIICENSES + v v o v o vt ettt e et ettt ettt e e et e et 29
SeCtion 16: SettleMENT Of DiS P ULES ..uiuuueeeersrseerseeresrseeesseeteessesseeeeessseerssesssessrsssssresesssssessssssssesssseens 29
16.1 Arbitration & v v v o e it i e e e e e e e e e e e e et e et et e eatataeaeeae e 29
SECTION 17 L AN G UG oeuutuniiiiiiieeeet e e e e e et ee ettt eeetesesst et esesssseetss e eeteesssssesssteesssessssastteeeeeesesenreansssss 29
SCTION 8. N O I C S uititiurrrttereseseeseeseeseeeeeeeeeees ettt ettt sttt sbsesbsssssssesssbsssssreberes 29
SECHION 19: AP ICADIE L AW ttitttssissseeseteteeeeeeeeeeeseeeeeseeeeseeeeeesesseseee st st tetsbsestseebsbsbsbessssbersrsrereees 29
Section 20: Entire Agreement — Amendments / Severability .............eueeeeeeererereririieriieiiiiieinieiee. 30

5/39



Section 21: ACCESSION 10 10 COM I AT L..iiiuut ittt iiieee s eieee s sereeeesteresseteeesesieeeesstereessieresstrreeesierees 30

Section 22: COoUNTErPANS . ittt 30
SIGNATURES .ttt 30
ANNEX A RecCipients fOr NOUCES wuuiiuuiiiiiiiiiiiiiiei ittt 32
ANNEX B Budget and Project SNares ........ccuuueiiiiceiiiiiiiiiiiciiiii sttt 33
ANNEX C Exclusion of Pre-existing Know-how from Right to Access (Annex 11.35.1.d)....... 34
ANNEX D it 35
ANNEX E Partners qgualified as PUblic BOI€S ....o.vuuieiieeiiiiiiiiiiiiiiieieiiieee e 36
ANNEX F oo 37

Definitions relating to Software . ...............oeoioeeoaeeeneenneeeneenns, 37

Specific Provisions for Access-rights to Software ...........c.iueeuueeune.. 38

6/39



This CONSORTIUM AGREEMENT is made on <DD-MM-YY>
BETWEEN

(1) <LEGAL NAME OF PARTY 1 = CO-ORDINATOR>
(2) <PARTY 2>

(3) <PARTY 3>

(4) <PARTY 4>

)

(6)

(7)

8

C)

hereinafter, jointly or individually, referred to as "Parties" or "Party"

relating to the Project entitled
<NAME OF PROJECT>

in short
<give acronym -if any>

WHEREAS:

(A) The Parties, having considerable experience in the field concerned, have submitted
a Proposal for an Integrated Project entitled

<NAMES OF PROGRAMME and INTEGRATED PROJECT >

to the Commission in

<COMPLETE AS PPROPRIATE.............. >

as part of the Sixth Research and Technological Development Framework Programme
which is retained for funding.

(B) The Parties wish to specify or supplement, between themselves, the provisions of
the Contract.

NOW THEREFORE, IT IS HEREBY AGREED AS FOLLOWS:
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Section 1: Definitions

1.1 Contract Definitions

Words defined in the Contract or in the Contract, Annex Il.1 have the same meaning in
this Consortium Agreement and appear in italics.

1.2 Additional Definitions

“Affiliate” of a Party means:

(a) any legal entity — which deals with issues, provides services or products that
constitute the goal(s), content, which are part of the objectives of the Project -
directly or indirectly controlling, controlled by, or under common control of a
Party, for so long as such control lasts and provided that the said Affiliate or the
ultimate controlling entity is incorporated and resident in, and subject to the law
of, a Member State of the Community, or an Associated State.

Control of an entity shall exist through the direct or indirect:

e control of fifty (50) percent or more of the nominal value of the issued equity
share capital of the entity or of fifty (50) percent or more of the equity's
shares entitling the holders to vote for the election of directors or persons
performing similar functions, or

¢ right by any other means to elect or appoint directors of the entity (or per-
sons performing similar functions).

(b) any other organisation specified in the agreed schedule to this Consortium
Agreement to be an Affiliate of the Party, subject to consent of the other Par-
ties, only to be withheld on the basis of legitimate interest.

“Allocated Work” shall mean the research work and the related activities and ser-
vices allocated to any of the Parties in accordance with Contract, Annex | and the
subsequent Implementation Plan.

“Common Liability Reserve” shall mean the fund contributed by the Parties, estab-
lished in accordance with Contract, Annex 11.18.

“Compensating Party” means a Party, other than the “Defaulting Party”, from whom
the Commission claims reimbursement due to financial collective responsibility in
accordance with Contract, Annex 11.18.

"Contract” means the Contract No. <insert project number> (including its Annexes)
for the undertaking by the Parties of the Project. Contract also means, as applica-
ble, any Contract amendment.

"Defaulting Party" means a Party breaching its obligations of the Contract and/or of
this Consortium Agreement.

“Deliverables” means reports, including progress reports and certified audit reports,
as well as Hardware and Software referred to in the Contract and in this Consor-

tium Agreement that have to be delivered to the Co-ordinator and/or the Commis-
sion.

“General Assembly” is the principal decision-making body of this Project and shall
comprise all Parties.
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“Implementation Plan” means the annual extrapolation and adjustment of the project
plan with respect to work share, changes and budget allocations to be prepared
annually for submission to and approval by the Commission in accordance with the
conditions of Contract, Annex .

"Joint Budget" is the binding internal agreement concerning the Project Budget and
financial Project Shares of each Party for the whole duration of the Project. The
Project Budget and the Project Shares are defined in Contract, Annex | and if ap-
propriate detailed in Annex B of this Consortium Agreement.

“Panels” — optional — will support and advise the Project Co-ordinator and Co-
ordination Committee on specific issues (IPR; Technology Transfer; Gender As-
pects etc.)

"Party" or "Parties" means a party or the parties to this Consortium Agreement.
"Project” means all the work referred to in Annex | of the Contract.

"Project Co-ordination Committee" means the project management decision-
making body established in accordance with Section 5.3.

"Project Share" means for each Party that Party's share of the total cost of the Pro-
ject as shown in the Contract and defined in Annex B (Joint Budget) of this Consor-
tium Agreement.

"Proposal" means the proposal for the Project submitted by the Parties to the Com-
mission, including any amendments.

"Software" means software programmes being sequences of instructions to carry out
a process in, or convertible into, a form executable by a computer and fixed in any
tangible medium of expression.

For the avoidance of doubt, Software may be Knowledge or Pre-existing Know-
how.

“Sub-project” means the Sub-projects as listed in connection with the work break-
down structure in Contract, Annex | and any sub-project created by decision of the
General Assembly in accordance with the provisions of this Consortium Agree-
ment.

1.3 Further Understandings

In order to clarify certain ambiguities appearing in the provisions of the Contract, the
Parties have agreed on the following interpretations:

(a) "Indirect utilisation of Knowledge" in the Contract's definition of Use includes,
for and on behalf of the Party concerned, Use by having products and/or services
developed, made and/or provided;

(b) "Fair and Non-discriminatory Conditions" means fair market conditions.

(c) “Pre-existing Know-how” means the Know-how accumulated and developed
solely within the specific research group, research department, or research institute
of each party directly involved in carrying out the Project.

(d) The Parties who are "Public Bodies" in accordance with Contract Art. 1l.1, are
listed in Annex E.
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Section 2: Purpose, Nature and Duration of the Agreement

2.1 Purpose

The purpose of this Consortium Agreement is to facilitate the fulfiiment of the research
work and related services and activities allocated to the Parties under the Contract
(and as described in more detail in Contract, Annex |) by setting forth the terms and
conditions pursuant to which the Parties agreed to function and cooperate in the per-
formance of their respective tasks under the Contract.

2.2 Nature of the Agreement

Each Party shall act as an independent Contractor and not as the agent of any of
the other Parties.

Nothing contained in this Consortium Agreement shall be construed as constituting
or organising the sharing of profits or losses arising out of the efforts of any other
Party hereunder.

In case of conflict between this Consortium Agreement or parts of it and the Con-
tract, the latter will have precedence.

2.3 Duration

(1) This Consortium Agreement shall come into force as of the date of its signature by
the Parties, but shall have retroactive effect from the date of the Contract Signa-
ture by the Co-ordinator and shall continue in full force and effect until terminated
in accordance with Section 15 or until complete discharge of all obligations for car-
rying out of the Project undertaken by the Parties under the Contract and under
this Consortium Agreement, whichever is earlier.

(2) For new Parties accessing to this Consortium, this Agreement shall come into
force as from the date of signature of the Declaration of Accession to the Consor-
tium, Annex D.

Section 3: Project Organisation and Management Structure

3.1 General Structure

The initial organisation structure of the Consortium shall comprise the following:
(a) General Assembly as the ultimate decision-making body of the Consortium,

(b) Project Co-ordination Committee as the supervisory body for the project execu-
tion which shall report and be accountable to the General Assembly under the
conditions set forth in Section 5.3.

(c) Panels can be established by the Project Co-ordination Committee to deal with
specific issues or problems, e.g. Technical, Technology or Scientific Panel, Finan-
cial Panel, and Exploitation or Dissemination Panel.

(d) Project Co-ordinator as the intermediary to the Commission is authorised to
execute the project management, shall report and be accountable to the Project
Co-ordination Committee (which shall in turn report and be accountable to the
General Assembly) under the conditions set forth in Section 5.4.
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(e) Project Office, if necessary, established by the Project Co-ordinator shall provide
the necessary support for day-by-day project management for the Project Co-
ordination Committee as well as reporting activities to the Commission.

3.2 The Parties’ Representatives

Each Party agrees to nominate representatives to the different decision-making bodies
with due authorisation to discuss, negotiate and decide on actions proposed by the
Co-ordinator, or to accept recommendations made by the bodies within the frame of
their responsibilities.

The representatives to the General Assembly should be of senior management level.
In addition to chairing the General Assembly, the Co-ordinator’s representative should
also chair the Project Co-ordination Committee, but can delegate this function for regu-
lar meetings.

3.3 European Commission Representative

The Commission may participate as an observer at the meetings of the Project Co-
ordination Committee and General Assembly.

Section 4: Responsibilities of each Party

4.1 General Responsibilities

Each Party hereby undertakes with respect to the other Parties to use all reasonable
endeavours to perform and fulfil, promptly, actively and on time, all of its obligations
under the Contract and this Consortium Agreement, including in particular the submis-
sion to the Commission of the deliverables pursuant to the Contract, Article 7 and An-
nex I.7.

4.2 Responsibilities towards the Co-ordinator and the Project Co-ordination
Committee

Each Party undertakes reasonable endeavours to supply promptly to the Co-ordinator
all such information or documents as the Co-ordinator and the Project Co-ordination
Committee need to fulfil obligations pursuant to this Consortium Agreement, the Con-
tract and upon request of the Commission.

In particular, information and documents required by the Contract, Annex I1.3 and 7
shall be submitted via the Co-ordinator.

4.3 Obligations of the Parties towards each other

(a) Each Party undertakes reasonable endeavours:

e to notify the Co-ordinator and each of the Parties promptly of any significant
problem and delay likely to affect the success of the Project;

¢ toinform other Parties of relevant communications it receives from third parties
in relation to the Project.

(b) Each Party shall use reasonable endeavours to ensure the accuracy of any infor-
mation or materials it supplies hereunder or under the Contract and promptly to
correct any error therein of which it is notified. The recipient Party shall be entirely
responsible for the use to which it puts such information and materials.
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(c) In addition to the obligations specified in the Contract, Annex I1.3, each Party
agrees not to use knowingly, as part of a deliverable or in the design of such deliv-
erable or in any information supplied hereunder or under the Contract, any proprie-
tary rights of a third party for which such Party has not acquired the right to grant Ii-
cences and user rights to the other Parties in accordance with the Contract, unless
all of the other Parties have accepted such use in writing, such acceptance not to
be unreasonably withheld.

Section 5: Responsibilities and Authority

5.1 Establishment of the Implementation Plan

The Project Co-ordinator and the Project Co-ordination Committee shall be responsi-
ble for the development, extrapolation and harmonisation of the Implementation Plan
in line with Contract, Annex | and shall propose specific procedures in decision making
relating to these issues in accordance with the following principles. The Project Co-
ordinator and the Project Co-ordination Committee have to inform to the General As-
sembly about any changed proposals for activities and any changed budget allocation
to be confirmed and approved by the relevant decision-making body and/or the Par-
ties.

(i) The Parties in their Sub-Projects design a plan for the activities within their Sub-
Projects for the following 18 months period. This plan will be submitted to the Pro-
ject Coordination Committee for review.

(i) The Project Coordination Committee will evaluate such plans, check them for pos-
sibilities for sub-project interactions, and identify any cross-area topics.

(iii) The Project Coordination Committee submits a proposal for the next Implementa-
tion Plan, which shall be distributed to all Parties at least two weeks before the
General Assembly meeting.

(iv) The General Assembly shall discuss the proposed annual Implementation Plan
during its annual meeting, modifies or amends the Implementation Plan, if neces-
sary, and accepts the final version.

(v) On the basis of the accepted Implementation Plan, the budget will be allocated to
the various Sub-Projects. (if any)

5.2 The General Assembly

5.2.1 Responsibility
The General Assembly shall consider the report of the Project Co-ordination Commit-
tee, receive and approve the accounts for the past (financial) year, approve the budget
and Annual Implementation Plan.

5.2.2 Decisions
The General Assembly only decides on Project related matters relating to:

e the preparation and final approval of the annual Implementation Plan prior to the
submission to the Commission,

o all budget-related matters,

¢ the acceptance of new parties as well as the exclusion of Parties,
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¢ the structure and restructuring of the Sub-projects,
e the alteration of the Consortium Agreement, and
o the premature completion/ termination of the Project.

In the remaining cases, the Project Co-ordination Committee has the authority to make
decisions.

The Parties agree to adhere to these decisions subject to section 20 hereof.
5.2.3 General Assembly Meetings

5.2.3.1 Members
Each Party shall be entitled to send one voting representative to the General Assem-
bly.

5.2.3.2 Preparation and Organisation of the Meetings

The Chairperson of the Project Co-ordination Committee shall provide an agenda to all
the Parties not later than 21 days in advance of the relevant General Assembly meet-
ing. The agenda must give full details and background to any proposed decision.

No decision may be made in relation to any matter not mentioned in the agenda
unless agreed by unanimous consent of all the Parties present, or duly represented by

proxy.

The General Assembly shall be formally convened and chaired by the Co-ordinator's
representative.

5.2.3.3 Ordinary Meetings

Ordinary meetings of the General Assembly shall be convened at least once a year.

5.2.3.4 Extraordinary Meetings

Extraordinary meetings of the General Assembly may be convened either by the
Chairperson or at the request of a quarter (25 percent) of the Sub-projects or on re-
quest of one third (¥5) of the Parties.

5.2.3.5 Rules of Voting

Ordinary and extraordinary meetings of the General Assembly shall constitute a quo-
rum if more than two third (35) of the Parties are present or duly represented by proxy.

In case quorum is not met, the General Assembly will be convened once again within
no more than three (3) weeks from the previous meeting, and may validly deliberate
even in the absence of quorum.

In extraordinary cases the General Assembly may take decisions through the chair-
person of the Project Co-ordination Committee consulting with all mem-
bers via teleconference and/or via email, phone, etc. These decisions must be ratified
by an ordinary meeting and shall be made available to all Parties.

Decisions need a majority of 75 percent. Each Party has one vote.

A Party may issue its veto only in the case of decisions:
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(a) to accept a new party in the Project if a substantial threat to its commercial or stra-
tegic interests is likely to exist which cannot be resolved by any other measure,

(b) which affect significantly its budget, liability or workload set down in Contract, An-
nex .

5.2.3.6 Minutes of Meetings

Minutes of the meetings of the General Assembly shall be submitted to all Parties
without delay. The minutes shall be considered as accepted by the Parties if, within fif-
teen (15) calendar days from receipt, no Party has objected in a traceable form to the
Co-ordinator.

5.2.3.7 Kick-off Meeting

The first meeting of the General Assembly (Kick-off Meeting of the Project) shall take
place at the latest one month after start of the Project. The structure of the Project
must be confirmed by the General Assembly.

5.3 Project Co-ordination Committee

5.3.1 Responsibilities

The Project Co-ordination Committee shall co-ordinate the Project. The Project Co-
ordination Committee assumes overall responsibility for liaison between the Parties in
relation to the Project, for analysing and approving the results, for proper administra-
tion of the Project and for implementation of the provisions contained in the Consor-
tium Agreement.

The Project Co-ordination Committee shall be responsible for:
(a) supporting the Co-ordinator in fulfilling obligations towards the Commission,
(b) ensuring that all work meets functional requirements,

(c) providing Project management in relation to the activities of the Panels on techni-
cal, financial and/or exploitation/ dissemination issues, as applicable,

(d) reviewing and proposing to the General Assembly budget transfers in accordance
with the Contract and the annual Implementation Plan,

(e) proposing changes in work sharing, budget and participants to the General As-
sembly,

(f) deciding on the annual Implementation Plan for approval by the General Assembly
prior to its submission to the Commission,

(g) making proposals to the Parties (other than a Defaulting Party) to serve notices on
a Defaulting Party in accordance with Sections 8.2 and 8.5.2 and to assign the De-
faulting Party's tasks to specific entities,

(h) agreeing on press releases and joint publications (without prejudice to Section 12)
by the Parties with regard to the Project, and

(i) agreeing (without prejudice to Section 12) on procedures and policies in accor-
dance with the Contract, Annex 11.34 for Dissemination of Knowledge from the Pro-
ject which is not to be used by the Parties.
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5.3.2 Decisions
All decisions of the Project Co-ordination Committee shall be taken by simple majority.

Any decision requiring a vote at a Project Co-ordination Committee meeting must be
identified as such on the pre-meeting agenda, unless there is an unanimous agree-
ment to vote on a decision at that meeting and three-quarters (34) of the members of
the Project Co-ordination Committee are present or duly represented by proxy.

In the case of Section 5.3.1(g), the decision shall be taken unanimously by all of the
non-Defaulting Parties that are members of the Project Co-ordination Committee.

5.3.3 Relation to the General Assembly

Under the control of, and in compliance with the decisions of the General Assembly,
the Project Co-ordination Committee shall co-ordinate the Project. The Project Co-
ordination Committee assumes overall responsibility towards the General Assembly
for liaison between the Parties for analysing and approving the results generated.

5.3.4 Panels

The Project Co-ordination Committee shall have the option to set up Panels to advise
and support the Project Co-ordination Committee in the proper management and co-
ordination of the Project. In case these panels cause extra expenses, the prior written
unanimous consent of the Parties is required.

These Panels have an advisory role only.

5.3.5 Meetings

The Project Co-ordination Committee shall meet at least twice a year. The Parties may
decide to hold only one meeting per year..

Extraordinary meetings may be called at any other time at the request of its chairper-
son or at the request of a quarter (V4) of the Parties.

Meetings shall be convened by the chairperson with at least fifteen (15) calendar days
prior notice including an agenda.

Ordinary and extraordinary meetings of the Project Co-ordination Committee shall
constitute a quorum if more than two third (35) of the Parties are present or duly repre-
sented by proxy.

In case quorum is not met, the Project Co-ordination Committee will be convened once
again within no more than three (3) weeks from the previous meeting, and may validly
deliberate even in the absence of quorum.

In extraordinary cases the Project Co-ordination Committee may take decisions
through its chairperson consulting with all members via teleconference and/or via
email, phone, etc. These decisions must be ratified by an ordinary meeting and shall
be made available to all Parties.

5.3.6 Kick-off

Within seven (7) days after the Kick-off Meeting, if not earlier, the Project Co-
ordination Committee shall convene. In case the composition of the Project Co-
ordination Committee is not elaborated in Contract Annex |, the General Assembly
shall decide on its constitution. The Project Co-ordination Committee shall be chaired
by the Co-ordinator’s representative. Each representative shall have a named deputy.
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5.3.7 Minutes of Meetings

Minutes of the meetings shall be transmitted to the members of the Project Co-
ordination Committee without delay. The minutes shall be considered as accepted, if
within fifteen (15) calendar days from receipt no Party has objected in a traceable form
to the Co-ordinator.

5.4 Co-ordinator

5.4.1 Responsibilities of the Co-ordinator

The Co-ordinator is the single point of contact between the Commission and the Con-
sortium. In this function the Co-ordinator shall sign the Contract with the Commission.
Pursuant to the Contract, the Co-ordinator is responsible for the following tasks and
functions

(a) overall management of the Project with the support of a Project Team, if neces-
sary,

(b) chairing the Project Co-ordination Committee and the General Assembly,

(c) preparation of the meetings and decisions of the General Assembly and the Project
Co-ordination Committee.

(d) timely collection and, with the support of the Project Co-ordination Committee,
preparation of statements, including financial audit certificates, from the Parties for
transmission to the Commission,

(e) timely collection of all hardware, software and data identified as deliverable items
in the Contract or requested by the Commission for reviews and audits, including
the results of the financial audits prepared by independent auditors, from the Par-
ties for transmission to the Commission.

5.4.2 No power of Representation

The Co-ordinator shall not be entitled to act or to make legally binding declarations on
behalf of any other Party.

5.4.3 Submitting Deliverables

If one or more of the Parties is late in submitting of Project deliverables, the Co-
ordinator may submit the other Parties' Project deliverables to the European Commis-
sion.

5.4.4 Specific Authorisation of the Co-ordinator

(a) To the extent that serious concerns regarding the financial soundness of one or
several Parties exist, the Co-ordinator has the authority to require the appropriate
letter of comfort to prove that the corresponding Party is able to fulfil the financial
obligations with regard to the Contract and this Consortium Agreement.

Until this is provided, the Co-ordinator is entitled to refuse the disbursement of the
financial contributions of the Commission to this Party.

(b) Furthermore, the Co-ordinator has the right to retain any payment to a Party if

¢ this Party is late in submitting or refuses to provide deliverables as defined
in Section 4.3 of the Consortium Agreement and Contract, Annex Il.7.

e such Party has not yet spent the payment of the previous period.
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Section 6: Costs - Payments

6.1 General Principles

Each Party shall bear its own costs incurred in connection with the performance of the
Contract and this Consortium Agreement, carrying out of the Project work and imple-
mentation of the Project.

The costs for each audit shall be reimbursed up to an amount of < € optional > of the
Co-ordinator's management budget.

The financial contribution of the Commission will be distributed according to the Con-
tract and/or this Consortium Agreement (Annex B). If a valid decision of the General
Assembly to change the budget has been taken but has not yet been implemented into
the manifestation of the Project budget in Annex B or the Contract, Annex I, the Co-
ordinator has the right to nonetheless distribute payments following the budget alloca-
tion newly agreed via the General Assembly's decision.

6.2 Payments

The Co-ordinator shall receive all payments made by the Commission.

Except for the part of the advance payments withheld for the Common Liability Re-
serve (if any), the Co-ordinator will transfer, in accordance with the Contract and the
budget allocation decided by the General Assembly, the appropriate sums to the re-
spective Parties with minimum delay, but not later than thirty (30) calendar days from
the receipt thereof from the Commission. The Co-ordinator shall notify each Party
promptly of the date and amount transferred to its respective bank account and shall
give the relevant references.

Parties who spend less than their respective share of the Joint Budget will be funded
only in respect of the actual amount spent. Parties who spend more than their respec-
tive share of the Joint Budget will be funded only up to their share.

Option:

The advance payments from the Commission shall be deposited into a separate ac-
count. The transfer to the individual Party will be made in half-yearly instalments. The
first instalment will be transferred with minimum delay, but not later than thirty (30) cal-
endar days from the receipt thereof from the Commission. The second and subse-
quent instalments will be released by the Co-ordinator depending on the approval of
the Project Co-ordination Committee about completion of work and/or timely submis-
sion of Project deliverables.

Such separation shall be made in accordance with the Contract.
6.3 Common Liability Reserve (optional)

The Project Coordinating Committee shall decide if a Common Liability reserve shall
be established.

In this case the Co-ordinator shall withhold five percent (5 %) of all advance payments
made by the Commission as a Common Liability Reserve to cover the financial liabili-
ties in accordance with Contract, Annex 11.18 The reserve shall be released in part or
as a whole to the Parties in accordance with Section 6.2 of the Consortium Agreement
when the General Assembly has unanimously decided that there is no further need for
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precaution with regard to financial risks, or when the Commission has accepted all de-
liverables and costs whichever is earlier.

Parties with the status of an international organisation, a Public body or a legal entity
whose participation in the indirect action is guaranteed by a Member State or an asso-
ciated State are free from the obligation to contribute to the Liability Reserve.

6.4 Financial planning and reporting data

(1) The Parties shall deliver all relevant financial data including but not limited to the
application of the budget use and received payments needed for financial planning,
its execution and accountability towards the Project and towards the Commission,
based upon their financial system as provided in the Contract and this Consortium

Agreement.

(2) The format of these data has to comply with the requirements of the Commission
and any formats agreed upon by the General Assembly, within the boundaries
given by the accorded financial system of the Parties.

(3) Each Party shall be solely liable for its financial data. No other Party, including the
Co-ordinator or their representatives acting within the scope of this Consortium
Agreement may change these data without express written permission of the Party

concerned.

Section 7: Confidentiality

7.1 Principles
With respect to all information of whatever nature or form as is

(a) disclosed to a Party in connection with the submission to the Commission of the
proposal for this Project under the Sixth Framework Programme pending the sign-
ing of the Contract;

(b) disclosed to a Party in connection with the Project after the signing of the Contract,
but which
(i) is clearly marked "confidential";

(ii) if disclosed orally, was at the time of disclosure indicated to be "confidential"
and within thirty (30) calendar days reduced to physical form and marked "con-
fidential" by the discloser,

(iii) is obviously of a confidential nature, which means that, given the nature of the

information disclosed and the circumstances of the disclosure, a reasonable
person would believe such information disclosed to be the confidential informa-

tion of the disclosing party (the failure of the disclosing party to provide a fol-
low-up tangible form thereby not affecting the confidential nature of the infor-

mation)
the terms of this Section shall apply.

7.2 Obligations

Each Party agrees that such information is communicated on a confidential basis and
its disclosure may be prejudicial to the owner of the information, and undertakes that:

(a) it will not during a period of five (5) years from the date of disclosure to the Party or
during a period of three (3) years after the end of the Project — whichever occurs
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later - use any such information for any purpose other than in accordance with the
terms of the Contract and of this Consortium Agreement; and

(b) it will during the period of five (5) years from the date of disclosure to the Party or
during a period of three (3) years after the end of the Project — whichever occurs
later - treat the same as (and use reasonable endeavours to procure that the same
be kept) confidential and not disclose the same to any other third party without the
prior written consent of such owner in each case; provided always that such
agreement and undertaking shall not extend to any information which the receiving
Party can show:

(1) was at the time of disclosure to the Party published or otherwise generally
available to the public, or

(2) has after disclosure to the Party been published or become generally available
to the public otherwise than through any act or omission on the part of the re-
ceiving Party, or

(3) was already in the possession of the receiving Party, without any restrictions on
disclosure, at the time of disclosure to the Party, or

(4) was rightfully acquired from others without any undertaking of confidentiality, or

(5) was developed independently of the work under the Contract by the receiving
Party.

7.3 Communication of Information

Each Party agrees that nothing shall prevent the communication of information

(a) as is needed to be communicated to comply with applicable laws or regulations or
with a court or administrative order provided that insofar as reasonably possible the
complying Party shall have informed the owner of the information of such need and
shall have complied with such owner's reasonable instructions designed to protect
the confidentiality of such information;

(b) subject to Section 7.2, to any Affiliate or to any other third party (including the
Commission) insofar as needed for the proper carrying out of the Contract and/or
this Consortium Agreement.

7.4 Confidentiality towards third parties

With respect to any permitted communication of any of the information referred to in
Section 7.1 by the recipient Party to a third party (including but not limited to its Affili-
ates) such Party will use reasonable endeavours to procure due observance and per-
formance by such third party of the undertakings referred to in Section 7.2, (a) and (b)
and all relevant undertakings in the Contract.

Section 8: Liabilities

8.1 Liability of the Parties towards each other

As regards any claims or damages arising in connection with the preparation and per-
formance of the Annual Implementation Plan as defined in Annex | to the Contract, the
following liability provisions shall apply:

(1) In respect of information or materials provided by one Party to another hereunder
or under the Contract, the supplying Party shall be under no obligation or liability
other than as stated in Section 4.3 (b) and no warranty condition or representation
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of any kind is made, given or to be implied as to the sufficiency, accuracy or ap-
propriateness for purpose of such information or materials, or, subject to Section
4.3 (c), the absence of any infringement of any proprietary rights of third parties by
the use of such information and materials and the recipient Party shall in any case
be entirely responsible for the use to which it puts such information and materials.

(2) No Party shall be responsible to another Party for indirect or consequential loss or
damages such as, but not limited to, loss of profit, loss of revenue or loss of Con-
tracts.

8.2 Indemnification

8.2.1 Indemnification in the event of claims between the Parties, without Commis-
sion claims

Each Party shall indemnify each of the other Parties in respect of acts or omissions of
itself and of its employees, agents and Subcontractors constituting a breach of any ob-
ligation under this Consortium Agreement, provided always that such indemnity shall
not extend to claims for indirect or consequential loss or damages such as, but not lim-
ited to, loss of profit, revenue, contract or the like; the total limit of liability of that Party
to all of the other Parties collectively in respect of any and all such claims shall not ex-
ceed twice that Party's Project Share.

The provisions of this section shall not be construed as limiting the Parties' liability with
regard to any acts or omissions beyond the ones constituting a breach of any obliga-
tion under this Consortium Agreement, such as indemnity for damage to physical
health of humans and/or to property.

8.2.2 Indemnification by the Defaulting Party in the event of claims from the Com-
mission

In any case where the Commission claims reimbursement in accordance with the Con-
tract, Annex 11.18, from Parties other than the Defaulting Parties, the Compensating
Parties shall be entitled to seek full indemnification by the Defaulting Party.

8.2.3 Indemnification from the Common Liability Reserve (optional, if Section 6.3 will be applied)

If and to the extent that the Defaulting Party is obviously not able or willing to fulfil its
obligations under Section 8.2.1 the Compensating Party shall be indemnified with
money from the Common Liability Reserve. However, with respect to the internal com-
pensation the Parties accept that the respective Sub-project(s) to which the Defaulting
Party is involved shall have the priority obligation to indemnify the Compensating
Party. Therefore, at the first instance the amount withheld from these Parties being in-
volved in the same Sub-project(s) of the Defaulting Party shall serve as Liability Re-
serve.

If and to the extent that such indemnification or the indemnification from the total
amount of the Common Liability Reserves does not cover full indemnification, the
Compensating Party shall be entitled to seek the remaining indemnification from the
other Parties in accordance with their share of the Project budget, limited however to
the amount received by such Party from the Commission, including the amount with-
held for the Common Liability Reserve.

Public bodies are exempted from such obligations.

20/39



The Compensating Party benefiting from the Common Liability Reserve in accordance
with this Section shall assign its claim against the Defaulting Party to the other Parties.
As far as it is legally and economically reasonable, the Consortium represented by the
Co-ordinator shall be entitled to seek indemnification from the Defaulting Party.

8.3 Liability towards Third Parties

Subject always to such other undertakings and warranties as are provided for in this
Consortium Agreement and the Contract, each Party shall be solely liable for any loss,
damage or injury to third parties resulting from the execution of its assigned tasks in
the Project and from its Use of Knowledge and/or Pre-existing know-how.

8.4 Third Parties

(a) Each Party shall be fully responsible for the performance of any part of its share of
the Project, or other Contract obligations, in respect of which it enters into any con-
tract with a third party (e.g. a Subcontractor) and shall ensure

(i) such contracts enable fulfilment of the Contract;

(ii) the other Parties’ Access-rights are the same as would have been the case had
the contracting Party performed its share of the Project and/or those obligations
itself; and

(iii) the third party shall not have access to any other Party’s Knowledge or Pre- Ex-
isting Know-How without that Party’s prior written consent.

(b) each Party shall inform the Co-ordinator in writing asking for a decision of the Gen-
eral Assembly Committee, if it intends to enter into a contract with a third party (giv-
ing the rationale therefore) if such an event has not been detailed in the Contract,
Annex | and the contract is other than for less than ten (10) percent of its share of
the Project.

(c) each Party shall ensure that it can grant Access-rights and fulfil the obligations un-
der the Contract notwithstanding any rights of its employees, or persons it engages
to perform part of its share of the Project, in the Knowledge or Pre-existing Know-
how they create after the Project Commencement Date.

8.5 Defaults and Remedies

8.5.1 Principles

A Party in default of its obligations under the Contract and which default causes lawful
withholding of payments by the Commission to other Parties, shall pay to the other
Parties interest on the amount withheld at an annual rate equal to one (1) percentage
point above the prime rate of interest on overdrafts charged according to the Euro In-
terbank Rate (EURIBOR) from the last working day before the Commission informed
the other Parties of such withholding or from the last working day before which the
Parties or the Co-ordinator became aware of such withholding (whichever was earlier).
Such interest shall accrue on a daily basis until the Commission has effectively trans-
ferred the withheld amount to the Co-ordinator.

8.5.2 Procedures and Consequences

In the event of a breach by a Party (Defaulting Party) of its obligations under this Con-
sortium Agreement or the Contract which is irremediable or which is not remedied
within thirty (30) calendar days of a written notice from the Co-ordinator according to
the decision of the Project Co-ordination Committee, requiring that such breach be
remedied, then the other Parties in the General Assembly may jointly decide to termi-
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nate this Consortium Agreement with respect to the Defaulting Party following a mini-
mum of 30 calendar days prior to written notice by the Co-ordinator.

Such termination shall take place with respect to the Defaulting Party and the latter
shall be deemed to have agreed to the termination of the Contract in respect of its par-
ticipation therein under the general provisions of Contract, Annex 11.15, as the other
Parties and/or the Commission shall decide provided always that

(a) any and all Access-rights granted to the Defaulting Party and its Affiliates by the
other Parties as well as under the Contract, shall cease immediately; but any and
all Access-rights granted by the Defaulting Party to the other Parties and their Af-
filiates shall remain in full force and effect;

(b) the Work Package(s) of the Defaulting Party shall be assigned to one or several
companies and/or entities which are chosen by the other Parties, are acceptable to
Commission and who agreed to be bound by the terms of this Consortium Agree-
ment.

The preference shall be granted to one or more of the remaining Parties.

(c) the Defaulting Party shall:

(i) assume all reasonable direct costs increase (if any), resulting from the assign-
ment referred to in (b) above in comparison with the costs of the Work Package
of the Defaulting Party as specified in the Contract, Annex | and Annex B of this
Consortium Agreement, and

(ii) be liable for any so resulting additional direct cost caused to the other Parties,
up to a total amount which, together with any liability to the Commission under
the Contract, Annex 11.18, will not exceed twice that Party’sl Project Share.

Section 9: Force Majeure

Each Party will notify the other Parties in writing of any Force Majeure (Contract, An-
nex I1.4) as soon as possible. The Parties shall discuss in good faith the possibilities of
a transfer of tasks affected by the event. Such discussions shall commence as soon
as reasonably possible. If such Force Majeure event is not overcome within 6 weeks
after such notification, the transfer of tasks shall be carried out.

Section 10: Intellectual Property Rights

10.1 General Provisions

The Parties agree to respect their individual Intellectual Property Rights.

10.2 Protection of Knowledge

10.2.1 Joint Invention

If, in the course of carrying out work on the Project, a joint invention, design or work is
made - and more than one Party is contributor to it - and if the features of such joint in-
vention design or work are such that it is not possible to separate them for the purpose
of applying for, obtaining and/or maintaining the relevant patent protection or any other
Intellectual Property Right, the Parties concerned agree that they may jointly apply to
obtain and/or maintain the relevant right together with any other Parties.
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The Parties concerned shall seek to agree amongst themselves arrangements for ap-
plying for, obtaining and/or maintaining such right on a case-by-case basis. As long as
any such right is in force, each Party concerned shall be entitled to use and to license
such right without the consent of the other Parties, provided that the Party concerned
shall be informed in advance of any licensing to third parties. In case of licensing to
third parties, appropriate financial compensation shall be given to the other Parties
concerned.

10.2.2 Application for a Patent

In respect of a country either specified by the Commission or agreed upon by the Par-
ties, a Party shall notify the other Parties (via the Co-ordinator, if this is practical) if it
does not intend to seek adequate and effective protection (as required by the Con-
tract) of certain of its Knowledge from the Project or if that Party intends to waive such
protection.

If another Party (or Parties) informs the notifying Party in writing within one calendar
month of such notice that it wishes to obtain or maintain such protection, the notifying
Party shall assign to such other Party(ies) all rights necessary to obtain or maintain
such protection.

Such assignment shall ensure that the Access-rights of all Parties will be unaffected.
For the avoidance of doubt, the Party which assigned its rights shall have at least the
same Access-rights as the non-involved Parties.

10.3 Exclusion of Access-rights to Pre-existing Know-how

In accordance with Contract, Annex 11.35.1.d, each Party has the right to exclude its
specific Pre-existing know-how from the other Parties’ access to be listed in Annex E,
as far as the restrictions are announced as described hereinafter before the signature
of the Contract or before the effective joining of a new party or if acquired parallel with
the Project.

In the event that a new Party is admitted to the Project, any other Party may exclude
access to Pre Existing Know-how only to the newly admitted Party.

10.4 Access-rights

10.4.1General Principles

All Access-rights granted in accordance with this Section are granted on a non-
exclusive basis, expressly exclude any rights to sub-license and shall be made free of
any transfer costs.

Access-rights shall be granted in accordance with and subject to the Contract, Annex
11.35. Knowledge and Pre-existing Know-how shall be used only for the purposes for
which Access- rights to it have been granted and only for so long as is necessary for
those purposes.

In relation to the granting of Access-rights "needed" or "need" shall mean that, without
the grant of such Access-rights:

¢ In the case of Access-rights granted for the execution of the Project, carrying out
the tasks assigned to the recipient Party under the Implementation Plan (as
amended from time to time) would be impossible, significantly delayed, or require
significant additional financial or human resources.
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¢ In the case of Access-rights granted for Use, the Use of a defined and material
element of the recipient Party’s own Knowledge would be technically or legally im-
possible.

The burden of proof in relation to a claimed need for Access-rights shall be on the re-
questing Party. This Party shall provide such proof to the owning Party on a written re-
quest.

According to Contract, Annex 11.35.1.a the Parties shall conclude a specific agreement
for granting Access-rights.

The parties shall endeavour to reconcile any dispute concerning the need for Access-
rights through the Project Co-ordination Committee

Should the Project Co-ordination Committee have been already dissolved, the Parties
concerned shall have recourse to the Settlement of Disputes procedures as provided
for in Section 16 of this Consortium Agreement.

Any grant of Access-rights not covered by this Section shall be at the absolute discre-
tion of the owning Party and subject to such terms and conditions as may be agreed
between the owning and receiving Parties.

10.4.2 Access-rights for carrying out the Project

Access-rights to Knowledge and Pre-existing Know-how needed for the execution of
the Project shall be granted on a royalty-free basis only upon written request specify-
ing the scope and duration of their application. In case of Pre-existing Know-how, Ac-
cess-rights shall be granted only after conclusion of a bilateral agreement between the
Parties concerned.

10.4.3 Access-rights for Use

Subject to Section 10.4.1, Access-rights to Knowledge and Pre-existing Know-how
both needed for Use of a Party's own Knowledge shall be granted upon bilateral
agreement between the Parties concerned.

Access-rights to Knowledge shall be granted on preferential conditions, Access-rights
to Pre-existing Know-how shall be granted on Fair and Non-discriminatory Conditions.
The granting of Access-rights shall be made conditional on to the following principles:

(i) the access to Pre-existing Know-how is limited to the field of application being
identified as pertaining to the objectives, content and goals of the Project and nec-
essary for the Use of own Knowledge of the recipient Party.

(ii) the access to Knowledge is limited to the field of application being identified as the
objectives and goals of the Project.

(iii) Access rights must be requested in writing within 24 months after the end of the
Project.

(iii) subject to (i) and (ii) access has to be granted within 6 months after written request
by the potential user to the owning Party.

10.4.4 Access-rights for using Knowledge in subsequent Research Activities

Recognising the Parties' obligations to act in good faith and in accordance with Section
7.2.b, the Parties agree that the Access-rights for using Knowledge in subsequent re-
search activities are to be as follows:

As of the date set out in the Contract, Article 4, Parties are deemed to be granted, a
right to use free of charge Knowledge from the Project for:

(a) internal research;
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(b) third-party research, provided the third party does not have direct access to confi-
dential Knowledge from the Project generated by other Parties (as examples)

e producing research results which are available to the third party but which con-
tain hermetically sealed Knowledge from the Project;

¢ using Knowledge from the Project for in-house testing or diagnosis purposes in
doing research,

e joint publications.

10.4.5 Access-rights for Affiliates

Each Party hereby grants Access- rights to all Affiliates of any other Party as if such
Affiliates were Parties provided all such Affiliates grant Access-rights to all Parties (and
their Affiliates) and (without prejudice to the Parties' obligations to carry out the Project
and to provide Project Deliverables) fulfil all confidentiality and other obligations ac-
cepted by the Parties under the Contract or this Consortium Agreement as if such Af-
filiates were Parties.

Upon cessation of the control of an Affiliate, any Access-rights granted to such Affiliate
in respect of Knowledge or Pre-existing Know-how shall lapse, provided however that
information that is Knowledge which has been incorporated into the products, proc-
esses, software or services of such Affiliate or which has been amalgamated with such
Affiliate's own information may continue to be used (in the manner it was then being
used) by such Affiliate, if it is not practical to do otherwise. In such an event, at the re-
quest of such Affiliate, each requested Party shall grant to such Affiliate non-exclusive
licences under that Party’s intellectual property rights which are Knowledge against
terms and conditions to be agreed, provided that no Legitimate Interests of such Party
oppose the grant of such licences. Upon such cessation of control, Access-rights
granted by such Affiliate shall continue in full force and effect.

10.4.6 Access-rights for Parties joining or leaving the Project

Parties joining the Project after the date of the Contract will be granted the Access-
rights as from the date of their signature of the Declaration of Accession.

For Parties leaving the Project in accordance with the provisions of Section 8.5.2
hereof, the following will apply:

Defaulting Parties are obliged to continue to grant Access-rights pursuant to the Con-
tract and this Consortium Agreement, but the Access-rights granted to the Defaulting
Party pursuant to this Consortium Agreement shall cease immediately upon termina-
tion of the participation of the Defaulting Party in the Contract.

Termination of the Contract or this Consortium Agreement and/or cessation of licenses
granted to the Defaulting Party in accordance with Section 8.5.2 shall not terminate
any sublicenses granted or agreed upon to be granted or offered by the Defaulting
Party in accordance with Sections 10.4.3 and 10.4.8.3 prior to the date on which such
termination of this Consortium Agreement and/or cessation of licenses becomes effec-
tive, provided that the Party or Parties which generated the Knowledge or Pre-existing
Know-how so sublicensed shall have the right to have an assignment of the Defaulting
Party's rights under such sublicenses.

Any Party leaving voluntarily from the Project has access to Knowledge as this exists
at the date its membership of the Consortium expires provided that the 24 month pe-
riod to request Access Rights shall start on the date of leaving the Project.

The Access Rights granted to a Party eliminated by decision of the General Assembly
shall terminate at the date of elimination without further notice
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10.4.7 Access-rights for Third Parties

Notwithstanding the provisions of this Section the provisions as set out in Contract,
Annex 11.35, each Party may enter into a technical co-operation or licensing arrange-
ment with a third party in respect of its own Knowledge, including, but not limited to,
the carrying out of research on behalf of a third party, even if there are minor amounts
of Pre-existing Know-how and Knowledge owned by another Party, unavoidably incor-
porated into or amalgamated with such own Knowledge. In such circumstances and
upon request of the party entering into the co-operation or arrangement, the other
Party shall grant non-exclusive rights to permit such co-operation or arrangement
against terms and conditions to be agreed upon, provided that no Legitimate Interest
of the other Party opposes the grant of such rights.

10.4.8 Specific Provisions for Access-rights to Software

In the case that Software is a relevant deliverable, Pre-existing Know-how or Knowl-
edge, the special provisions in ANNEX F shall apply.

Section 11: Standards

If one of the main explicit objectives of the Project is to contribute to the establishment
of a particular European standard, the Parties hereby agree to make available to third
parties needed licences relating to Knowledge and Pre-existing Know-how in confor-
mance with the rules of the standards body setting such standard, provided such third
party similarly makes needed licences available under its intellectual property rights.

The Parties agree that the Contract, Annex 11.10.2 only refers to actions required by a
Party in respect of its own information or information which is not subject to any obliga-
tion of confidence.

Section 12: Publications, Press Releases and Reports
to the Commission

12.1 Publications of own Knowledge

For the avoidance of doubt, each Party shall have the right to publish or allow the pub-
lishing of data which constitutes such Party’s Knowledge, Pre-existing Know-how or
confidential information it owns in accordance with the Contract, Annex 11.33.3.

12.2 Procedure

In addition to Annex 11.33.3 each publication or communication related to the Project,
whether written or oral, is required to have obtained the consent of the Parties con-
cerned. To this end, a brief description and the subject of the proposed publication or
communication shall be submitted to the Project Coordination Committee, a copy shall
be provided to all Parties.

If none of the Parties objects to the publication within 30 days from the date of referral,
consent shall be deemed to be given.

Any objection shall include,

a) a request for modifications, specifically if information contained in the proposed
publication or communication is likely to impair the industrial and commercial Use
of Knowledge; or
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b) a request that the publication or communication shall be postponed if the informa-
tion contained in the proposed publication or communication is the subject matter
of intellectual property protection.

If a dispute regarding a publication cannot be settled amicably within 30 days month
the Project Coordination Committee shall decide the issue. However, none of the Par-
ties concerned may withhold its consent to publication or communication upon the ex-
piry of a period of three (3) calendar months following the first submission of the pro-
posed publication or communication.

It is understood that any publication or communication made pursuant to this Section
is required to indicate the contribution made by each of the Parties.

12.3 Disclaimer and marking of confidential information
provided to the Commission

In addition to the Contract, Annex 11.12:

(a) All information provided to the Commission, publications and press releases shall
have a disclaimer saying "The information in this document is provided as is and
no guarantee or warranty is given that the information is fit for any particular pur-
pose. The user thereof uses the information at its sole risk and liability."

(b) Confidential information provided to the Commission will be marked stating the in-
formation is confidential and may be used only for information purposes by Com-
munity Institutions to whom the Commission has supplied it.

12.4 Publication to qualify for a degree

Where a person carrying out work on the Project on behalf of a Party (the "Relevant
Party") needs to include Pre-existing Know-how or Knowledge of another Party in a
publication to qualify for a degree, this requires the written approval for the Use for
publication from the appropriate Party owning such rights or affected by the Use for
publication.

To ensure that the planned date of publication can be met the approval of the relevant
Parties shall be sought at least three months before the latest date on which (pursuant
to the qualification procedures) the contents of the planned publication can be altered.

Section 13: No Partnership or Agency

Nothing in this Consortium Agreement shall constitute or be deemed to constitute ei-
ther a formal business organisation, or a legal entity, or a partnership or an agency be-
tween the Parties.

Section 14: Assignment

No Party shall, without the prior written consent of the other Parties, partially or totally
assign or otherwise transfer any of its rights and obligations under this Consortium
Agreement.

Such consent shall not be unreasonably withheld.
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Section 15;: Accession and Termination

15.1 Accession to the Contract

Accession to the Contract entails that the entering Party agrees to adhere to the Con-
tract and this Consortium Agreement and the decisions of the bodies established un-
der this Consortium Agreement. The accession to this Consortium Agreement shall be
approved by signature to an agreement by the existing Parties and the new Party fol-
lowing the model in ANNEX D.

15.2 Rules for Termination

No Party shall be entitled to withdraw from this Consortium Agreement and/or partici-
pation in the Project unless:

(a) that Party has obtained the prior written consent of the other Parties (such consent
not to be unreasonably withheld), and also of the Commission, to the withdrawal
from, or termination of, the Contract; or

(b) that Party's participation in the Contract is terminated by the Commission pursuant
to the provisions of the Contract, Annex I1.15; or

(c) the Contract is terminated by the Commission for any reason whatsoever,

provided always that a Party shall not by withdrawal or termination be relieved from

(a) its responsibilities under this Consortium Agreement or the Contract in respect
of that part of that Party's work on the Project which has been carried out (or
which should have been carried out) up to the date of withdrawal or termination;
or

(b) any of its obligations or liabilities arising out of such withdrawal or termination.

15.3 Termination by the Commission

If any Party's participation in the Contract is terminated by the Commission pursuant to
the provisions of the Contract, Annex I1.15, or a Party withdraws from the Project, then,
without prejudice to any other rights of the other Parties, the provisions of Sections
4.3(c), 8.5.1, 8.5.2 (a) and (b) shall apply correspondingly.

15.4 Termination due to Bankruptcy or Liquidation

If any Party enters into bankruptcy or liquidation or any other arrangement for the
benefit of its creditors, the other Parties shall, subject to approval by the Commission,
be entitled to take over the fulfiiment of such Party's obligations and to receive subse-
quent payments under the Contract in respect thereof. In such event all rights and ob-
ligations under the Contract and this Consortium Agreement shall in good faith be re-
distributed among the remaining Parties and the affected Party on the basis of the
work performed by the affected Party prior to the occurrence of the above circum-
stance.

15.5 Continuance of Regulations

The provisions of Sections 1, 4.3.(c), 7, 8, 10, 11, 15 and 16 shall survive the expira-
tion or termination of this Consortium Agreement to the extent needed to enable the
Parties to pursue the remedies and benefits provided for in those Sections.

28/39



15.6 Continuance of Sublicenses

Termination of the Consortium Agreement and/or cessation of licences granted to the
Defaulting Party in accordance with Section 8.5.2 shall not terminate any sublicenses
granted or agreed to be granted or offered by the Defaulting Party in accordance with
Section 10 prior to the date on which such termination of the Consortium Agreement
and/or cessation of licences becomes effective, provided that the Party or Parties
which generated the Knowledge or Pre-existing Know-how so sublicensed shall have
the right to have an assignment of the Defaulting Party's rights under such sub-
licenses.

Section 16: Settlement of Disputes

16.1 Arbitration

All disputes or differences arising in connection with this Consortium Agreement which
cannot be settled amicably shall be finally settled by arbitration in Brussels under the
rules of arbitration of the International Chamber of Commerce by one or more arbitra-
tors to be appointed under the terms of those rules. In any arbitration in which there
are three arbitrators, the chairperson shall be of juridical education.

The award of the arbitration will be final and binding upon the parties concerned.

The Parties may instead elect to resolve by mediation a dispute or difference arising in
connection with this Consortium Agreement which cannot be settled amicably.

Section 17: Language

This Consortium Agreement is drawn up in English, which language shall govern all
documents, notices and meetings for its application and/or extension or in any other
way relative thereto.

Section 18: Notices

Any notice to be given under this Consortium Agreement shall be in writing to the ad-
dresses and recipients as listed in Annex A in the form

< Name and Address of each Party,
together with Fax Numbers, and Name/Position of scientific and administrative Person(s)
for whose attention Notices are to be addressed>

or to such other address and recipient as a Party may designate in respect of that
Party by written notice to the others.

Section 19: Applicable Law

This Consortium Agreement shall be construed according to and governed by the law
provided in the Contract, Article12.
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Section 20: Entire Agreement — Amendments / Severability

Should any provision of this Consortium Agreement prove to be invalid or incapable of
fulfilment, or subsequently become invalid or incapable of fulfilment, whether in whole
or in part, this shall not affect the validity of the remaining provisions of this Consortium
Agreement. In such a case, the Contractors shall be entitled to demand that a valid
and practicable provision be negotiated which mostly fulfils the purpose of the invalid
or impracticable provision.

This Consortium Agreement, the Contract and - when such exist(s) - Complementary
Contract(s), constitute the entire agreement between the Parties in respect of the Pro-
ject, and supersede all previous negotiations, commitments and writings concerning
the Project including any memorandum of understanding between the Parties (whether
or not with others) which relate to the Project or its proposal to the Commission.

Amendments or changes to this Consortium Agreement shall be valid only if made in
writing and signed by an authorised signatory of each of the Parties.

Section 21: Accession to the Contract

All Parties declare that they have taken notice of all provisions of the Contract and its
Annexes, which they have approved and have taken notice of all Sections of this Con-
sortium Agreement.

Therefore, through signature of this Consortium Agreement, the parties are obliged to
accede to the Contract by submission of their Forms A or B to the Co-ordinator.

Section 22: Counterparts

This Consortium Agreement may be executed in any number of counterparts, each
which shall be deemed an original, but all of which shall constitute one and the same
instrument.

SIGNATURES

AS WITNESS the Parties have caused this Consortium Agreement to be duly signed by
the undersigned authorised representatives the day and year first above written.
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Authorised to sign on behalf of

<INSERT NAME OF CO-ORDINATOR>

Signature(s)
Name(s)
Title(s)

Authorised to sign on behalf of

<INSERT NAME OF PARTY ...>

Signatures
Name(s)
Title(s)
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Consortium Agreement

ANNEX A
Recipients for Notices

Recipients for Notices in Accordance with Section 18 of this Consortium Agreement.

<INSERT NAME AND ADDRESS OF EACH PARTY,
TOGETHER WITH FAX NUMBERS, AND NAME/POSITION OF PERSON
FOR WHOSE ATTENTION NOTICES ARE TO BE ADDRESSED>

<Company >,

00000 City, Country,

Nominates as contact for technical matters:
Mr

Position Project Manager

Tel. +

Fax +

E-mail:

And as contact for administrative matters:

<Company >,
00000 City, Country,
Mr

Position

Tel. +

Fax +

E-mail:

<Company >,
00000 City, Country,
Mr

Position

Tel. +

Fax +

E-mail:
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Consortium Agreement

ANNEX B
Budget and Project Shares

OPTION 1 [In case a detailed and sufficient budget allocation is contained in Con-
tract, Annex I, this Annex B shall only contain the following sentence:] Budget and
Project shares are detailed in Annex | of the Contract, which is an integral part of this
Consortium Agreement and which herewith reference is made to.

OPTION 2 [In case Contract, Annex |, does not contain a detailed budget allocation]
Budget

<Company >
Personnel Costs
Materials

Total Costs
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Consortium Agreement

ANNEX C
Exclusion of Pre-existing Know-how

from Right to Access
(Annex 11.35.1.d)

<Company>

00000 City, Country
Protected Know-how:
Patent No. or File No.:
Filed:

<Company>

00000 City, Country
Protected Know-how:
Patent No. or File No.:
Filed:

<Company>

00000 City, Country
Protected Know-how:
Patent No. or File No.:
Filed:

<Company>

00000 City, Country
Protected Know-how:
Patent No. or File No.:
Filed:

<Company>

00000 City, Country
Protected Know-how:
Patent No. or File No.:
Filed:
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Consortium Agreement

ANNEX D

Model Declaration and Acceptance of Accession to the Consortium Agreement

This AGREEMENT is made on... BETWEEN

1)

2)

and

[new Party]

relating to the Project entitled <...>

In reference to the provisions in the Consortium Agreement dated (...), the Parties have agreed to
an amendment. All terms and conditions of the said Consortium Agreement shall remain in full
force and effect, unless provided otherwise in this amendment. This amendment shall become an
integral part of the Consortium Agreement and shall be appended to such as an annex. The Parties
have agreed to the following:

(...) has been nominated additional partner to the Project consortium.( ...) herewith declares to
have taken notice of the EC Contract and the Consortium Agreement and to comply with all obliga-
tions therein. (...) will sign the relevant documents necessary for accession to the relevant Project
contracts and will joint the Project consortium as new Party (N°...)

1. Declaration of Accession of the new Party

[name of Party (legal entity)], represented for the purpose hereof by [name and title of person writ-
ten out in full (person legally authorised to act on behalf of the legal entity)] acting as its legal
authorised representative, hereby consents to become a Party to the Consortium Agreement [iden-
tification of final version of the Consortium Agreement] (relating to Project [title]) and accepts all the
rights and obligations of a Party.

Name of Legal Entity [name of Party]

Name of legally authorised representative (written out in full)
Title of legally authorised representative

Signature of legally authorised representative

Date

2. Acceptance by the existing Parties
The existing Parties to the Consortium Agreement to the date of [new Party]'s entry as a new Party
herewith agree to accept [new Party] as such.

(1) Name of Legal Entity [name of Party]

Name of legally authorised representative (written out in full)
Title of legally authorised representative

Signature of legally authorised representative

Date

(2) Name of Legal Entity [name of Party]

Name of legally authorised representative (written out in full)
Title of legally authorised representative

Signature of legally authorised representative

Date

Done in 2 copies, of which one shall be kept by the Co-ordinator and one by [name of Party (legal
entity)]. Copies shall be provided to the other Parties.
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ANNEX E
Partners qualified as Public Bodies
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ANNEX F

Definitions relating to Software

“Application Programming Interface” means an interface or other means provided for
by a Software application, component or library for the purpose of interfacing or inter-
action of other Software with such application, component or library including, but not
limited to, data types and structures, constant and macro definitions, function and pro-
cedure definitions including their name, parameters, parameter count and parameter
data type(s) and any data type of function results thereof, as set forth in header files,
specifications and related documentation.

“Limited Source Code Access” means
(a) access to the Object Code; and,

(b) where normal use of such an Object Code requires an API, access to the Ob-
ject Code and such an API; and,

(c) if neither (a) nor (b) is available, access to the Source Code.

“Object Code” means software in machine-readable, compiled and/or executable form
including, but not limited to, byte code form and in form of machine-readable libraries
used for linking procedures and functions to other software.

"Software" means software programmes being sequences of instructions to carry out a
process in, or convertible into, a form executable by a computer and fixed in any tan-
gible medium of expression.

For the avoidance of doubt, Software may be Knowledge or Pre-existing Know-how.

“Software Documentation” means software information, being technical information
used or, useful in, or relating to the design, development, use or maintenance of any
version of a software programme.

“Source Code” means software in human readable form normally used to make modifi-
cations to it including, but not limited to, comments and procedural code such as job
control language and scripts to control compilation and installation.

“Source Code Access” does not include any right to receive Source Code ported to a
certain hardware platform, but only as available from the Party granting the Source
Code Access.
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Specific Provisions for Access-rights to Software

1. General principles

For the avoidance of doubt, the general provisions for Access-rights provided for in
Section 10.4.1 herein are applicable also to software.

Access-rights to Software do not comprise access to Source Code but only Limited
Source Code Access as defined below. Access to Source Code will be granted subject
to separate agreements only, to be concluded between the Parties concerned.

Access-rights to software do not include any right to receive Source Code or Object
Code ported to a certain hardware platform or any right to receive respective Software
Documentation in any particular form or detail, but only as available from the Party
granting the Access-rights.

2. Access-rights to Software for carrying out the Project

Access-rights to Software which is Knowledge or Pre-existing Know-how, needed for
the execution of the Project shall be granted on the basis of royalty free Limited
Source Code Access only upon written request, specifying the scope and duration of
their application. In case of Pre-existing Know-how, Access-rights shall be granted
only after conclusion of a bilateral agreement between the Parties concerned.

3. Access-rights to Software for Use

Software, which is Knowledge or Pre-existing Know-how needed for Use shall be
granted on the basis of Limited Source Code Access upon a bilateral agreement be-
tween the Parties concerned.

Access to Software which is Knowledge shall be granted on preferential conditions .
Access to Software which is Pre-existing Know-how shall be granted on Fair and Non-
Discriminatory Conditions. The granting of Access-rights shall be made conditional on
the same principles as stated in Sections 10.4.1 and 10.4.5. - 10.4.7 and shall be ap-
plied accordingly.

However, each Party may decide to grant access rights to SOFTWARE Knowledge on
a royalty free basis.

4. Software license and sub-licensing rights

(a) Access-rights to Object Code and/or Limited Source Code Access all granted in
accordance with Sections 10.4.1 and 10.4.8.1 shall comprise the right:

(i) to use Object Code and Limited Source Code Access in research, or to create
and market a product or process, or to create and provide a service; and

(i) to make and have made an unlimited number of copies of Object Code and
Limited Source Code Access; and

(iii) to distribute, make available, market, sell and offer for sale; even by using ser-
vices of a third party, such Object Code and Limited Source Code Access in
connection with products or services of the Party having the Access-rights.

provided however that,

(1) any product, process or service has been developed by the Party having
the Access-rights in accordance with its rights to use Object Code and Lim-
ited Source Code Access for its own Knowledge; and

(2) Object Code and Limited Source Code Access represent only a minor part
of the overall product, process or service; and
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(3) Object Code and Limited Source Code Access cannot be separated from
and/or have been amalgamated with such product, process or service.

In addition, Access-rights to Object Code shall comprise the worldwide right to grant in
the normal course of the relevant trade to end-user customers buying/using the prod-
uct/services a perpetual, irrevocable, worldwide license

e to Use Object Code in connection with or integrated into, products and ser-
vices of the Party having the Access-rights and, as technically essential,

¢ to maintain such product/service, and

e to create for its own end-use interacting interoperable software in accor-
dance with the Council Directive of 14 May 1991 on the legal protection of
computer programs (91/250/EEC).

(b) Where a Party has been granted access to Source Code to Knowledge according
to Section 10.4.1 herein, the Parties concerned may further agree that the Access-
rights to such Source Code can comprise a worldwide license to use, to make and
have made copies, to modify and have modified, develop and have developed, to
adapt and have adapted Source Code for research, or to create and market a
product or process, or to create and provide a service. In addition, Access-rights
can comprise the worldwide right to sub-license such Source Code, but solely for
purpose of adaptation, error correction, maintenance and/or support of the soft-
ware.

(c) Each sublicense granted according to the provisions of Section 10.4.2 shall, when
reasonably possible, be made by a traceable agreement specifying and protecting
the proprietary rights of the Party or Parties concerned unless otherwise agreed
upon in a separate agreement.

5. Modifications of Software

Unless otherwise agreed, any change or modification on the software made by the re-
ceiving Party must be reported with a detailed description immediately to the owning
Party. In the event a Party will not comply with this obligation, which is valid for Pre-
existing Know-how as well as for Knowledge, Section 10.4.2.2 will be applied.
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